
































Comparison of Assessments for Next 3 Years Assuming 4 Pupil Enrollment 

 

Revised Agreement  (182,034 + 163,905 + 155,566)  =  501,505        or  $41,792 per student 

Current Agreement     (96,628 + 117,348 + 115,762) =  329,738  or  $27,478 per student 

      Difference          171,767        $14,314   
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To: Selina Shaw, Boxborough Town Administrator 
From: Glenn Brand, ABRSD Superintendent 
Date: January 6, 2015 
Re: ABRSD Fiber Attachment-License to utilize municipal space 
 
Prior to signing the license agreement regarding Acton-Boxborough Regional School District’s fiber cable 
attachment within the Town of Boxborough’s municipal space, I requested our counsel to review the document. 
He has proposed four revisions to this document, which I am sharing with you below. While I understand that 
making edits to this document will result in requiring new approval from your Board of Selectmen, I feel his 
recommendations are fair and substantial enough to make this request. Since this project is fairly time-sensitive, 
perhaps we could have your counsel work directly with ours on these revisions new document to us? I would 
gladly provide contact information for our counsel should you agree to this plan of action. 
 
Our counsel’s four recommendations are as follows: 
 
1).  Section 7 - Risk of Loss: 
 
This section provides that the District shall “use and occupy the Municipal Space at its own risk” and the Town 
shall not be liable to the District for any injury or death to persons entering the Municipal Space, or any other 
injuries or damages, unless such injury, death or loss is caused by the “willful act or gross negligence of the 
Town”.  This clause would result in the Town having no liability for ordinary negligence (in the event one of the 
Town’s DPW trucks strikes a pole, resulting in severance of the District’s fiber optic cable, for instance).  As 
municipal entities, both parties are entitled to protections of the Mass. Tort Claims Act and it is our strong 
preference that each party be responsible for its own negligence (which in standard in most inter-municipal 
agreements).  We suggest revising Section 7 to read as follows: 
  
The District agrees that is shall use and occupy the Municipal Space at its own risk.  Pursuant to Section 4A of 
Chapter 40 of the Massachusetts General Laws, each of the parties shall be liable for the acts and omissions of its 
own employees and not for the employees of any other agency in the performance of any work or services under 
this Agreement. By entering into this Agreement, neither party has waived any governmental immunity or 
limitation of damages which may be extended to them by operation of law. 
 
We suggest simply modifying the section by removing the word “gross” before negligence, so that it reads: 
“The District agrees that it shall use and occupy the Municipal Space at its own risk, and the Town shall 
not be liable to the District for any injury or death to persons entering the Municipal Space pursuant to 
the License, or loss or damage to vehicles, equipment, structures or other personal property of any 
nature whatsoever of the District, or of anyone claiming by or through any of them, that are brought 
upon the Municipal Space, except if such injury, death, loss or damages is caused by the willful act or 
gross negligence of the Town, or its employees, agents, contractors or invitees.” 
 
  
2).  Section 8 - Indemnification: 
  
The License Agreement requires that the District indemnify the Town against claims related to the fiber-optic 
cable installation. Such a requirement is common for private companies. However, because the License 
Agreement is a contract between two municipal entities, it should incorporate the financial restrictions and 
limitations of liability provided by statute for governmental entities.  Generally, a municipality or department is 



not able to provide a blanket indemnification because such a clause would violate the provision of MGL c. 44, 
section 31, which prohibits a public entity from incurring liabilities in excess of appropriations (the liability 
arising from an indemnification clause is unknown and undeterminable).  Therefore, Section 8 should be replaced 
in its entirety with the following (similar to the revisions to Section 7, above): 
  
Each of the Town and the District shall be liable for the acts and omissions of its own employees and not for the 
employees of any other under this License to the extent provided by Chapter 258 of the Massachusetts General 
Laws (the Massachusetts Tort Claims Act).  By entering into this License, neither the Town nor the District has 
waived any governmental immunity or limitation of damages which may be extended to them by operation of 
law. 
 
We do not object to the concept that the Town and the District should each be responsible for its actions, 
however, it should be clear that the District assumes full liability for its use of the space, regardless of whether 
such use occurs as a result of the actions of the District’s employees, or its agents, contractors, and 
invitees.  We understand the limitations on municipal indemnification provided by G.L. c.44, s.31, but we 
nonetheless commonly use this language in IMA’s to make clear where liability lies, hence the inclusion of the 
phrase “to the extent permitted by law”.  We do not object to the language providing that neither party waives any 
immunity or limitation on damages extended by operation of law…We would like to maintain our language with 
the addition of the last sentence above, which I have emboldened. 
  
3).  Section 9 - Insurance: 
  
This section also requires that the District indemnify the Town, and does not provide that the District is likely to 
retain a contractor to complete the installation of fiber-optic cable. In addition, this section leaves insurance 
obligations/amounts undefined. Therefore, we suggest replacing Section 9 in its entirety with the following: 
  
Prior to the District’s exercise of any rights under this License, the District or its contractor or agent performing 
under this License shall provide to the Town Certificates of Insurance, naming the Town as an additional insured 
party, for the following insurance coverages: 
 
(i) Workmen’s Compensation coverage as required by statute; and 
 
(ii) Comprehensive Public Liability Insurance with coverage for bodily injury of $500,000 each person and 
$1,000,000 each accident, and coverage for wrongful death and property damage of $1,000,000 each accident. 
  
Failure to obtain and keep in force said insurance, and failure to provide the Town with proof of same upon 
request, shall be grounds for termination of this License and any rights granted herein. 
 
We want to ensure requirement that adequate insurance be maintained at all times by the District.  Insurance 
provided only by a contractor will not cover the entirety of the use. Insurance provided only by a contractor will 
not cover the entirety of the use.  Our insurance representative provided us with the proposed coverages/limits.  
Additionally we were advised that the contractor should execute a hold harmless agreement.  We suggest that 
language be modified as follows: 
 
Section 9 - Insurance: 
 



The District shall maintain, at its sole cost and expense, insurance coverage as listed below, and shall name the 
Town as an additional insured party.   
 
1) General Liability of at least $1,000,000 Bodily Injury and Property Damage Liability, Combined Single Limit 

with a $3,000,000 Annual Aggregate Limit.  Products and Completed Operations should be maintained for up 
to 3 years after the completion of the project. 

2) Automobile Liability (applicable for any contractor who has an automobile operating exposure) of at least 
$1,000,000 Bodily Injury and Property Damage per accident.   

3) Umbrella Liability of at least $2,000,000/ occurrence, $2,000,000/aggregate.   
 
The District shall maintain worker’s compensation insurance during the construction of any improvements on the 
Municipal Space, as required by law, including Employers Liability Part B.   
 
The District agrees that any contractor performing work on behalf of the District in the Municipal Space shall 
carry liability insurance in the amounts specified above, and shall name the Town as an additional insured party.   
 
The District shall further require and provide to the Town from any of its agents engaged in the License Use a 
hold harmless agreement in favor of the Town. 
 
Failure to obtain and keep in force said insurance, and failure to provide the Town with proof of same upon 
request, shall automatically terminate this License and any rights granted herein. 
 
 
4).  Section 11 - Termination: 
  
The License Agreement gives the Town the right to terminate the License Agreement at any time, following a 60-
day notice.  Although this is not atypical of a “license” providing access to property, in light of the close 
relationship between the parties and the benefits of the fiber-optic cable installation to the Town and its residents, 
it is more reasonable to provide the District the right to cure a default under the License Agreement, prior to any 
termination. Therefore, I suggest replacing the first sentence of Section 11 with the following: 
  
The Town may terminate this License upon default by the District of any covenant, condition, or term contained 
herein if such default is not cured by the District within sixty (60) days after receipt of written notice of default. 
 
The proposed change to this section is fine.   
































