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(a) In Decision No. 97-01, the Planning Board recognized that the Phase I Development was to be built out in phases over an extended period of time, and that due to lack of market demand or financial resources, there might be times during which no active planning or development would occur on the Site. In order to avoid the possibility that the Special Permit would lapse, the Planning Board defined certain actions which, once taken, would satisfy the “substantial use” requirement of M.G.L. Chapter 40A, Section 9 and Section 2.3.7 of the Bylaw.  With respect to the Phase I Development, those actions included recording Decision No. 97-01 and a restrictive covenant for certain portions of the Phase I Open Space. The Planning Board specifically found in Decision No. 97-01 that “the recording of the Restrictive Covenant limiting the use of the open/recreation area to open space, recreational, conservation and/or agricultural uses will provide a permanent amenity to the Town of Boxborough and the general public and will, standing alone, satisfy all applicable standards and conditions of the by-law necessary for the issuance of [the] special permit and for the applicant’s rights hereunder to fully and irrevocably vest...” The Planning Board also found in Decision No. 97-01 that “the imposition of the [restrictive [c]ovenant would be inequitable, result in a substantial reduction in value of the project site for development purposes and constitute a substantial hardship to the applicant and future owners of such property” if, after such dedication, the rights under Decision No. 97-01 were “deemed to have lapsed after a two year period.” Therefore, the Planning Board provided for a 15-year period (defined as the “Commercial Development Period”) in which to complete the buildings associated with the Phase I Development. The Commercial Development Period commenced on the date that the restrictive covenant was recorded with the Registry and terminated on the 15" anniversary of such date.  Similarly, in Decision No. 01-01, which amended Decision No. 97-01 to permit the Phase II Development, the Planning Board provided for an extended Commercial Development Period, commencing on the date of recording of certain restrictive covenants for the Phase II Open Space and ending on the 15th anniversary of such date.   The Board finds that the rationale set forth in Decisions 97-01 and 01-01 applies to the 2025 Master Plan and accordingly finds as follows:

i. That substantial use of this Special Permit will have commenced, for all purposes, including with respect to all phases of the 2025 Master Plan, upon occurrence of the following:
a. Recording of this Special Permit with the Middlesex South Registry of Deeds (the “Registry”), as required pursuant to M.G.L. Chapter 40A, Section 9; and
b. Recordation of a perpetual open space conservation restriction for Open Space Restriction Areas A, B and D and Lots 16 and 17 as shown on the 2025 Master Plan (the “New Open Space Restriction”).	Comment by Johanna W. Schneider: Removing A and B as already restricted by Cisco, as shown on our application. 
ii. That once substantial use of this Special Permit has commenced, the Applicant’s rights thereunder will fully and irrevocably vest, and this Special Permit will not lapse until the expiration of the extended Commercial Development Period, as defined in subsection iv, below.
iii. That in no event shall the Applicant be required to record the New Open Space Restriction unless and until all final permits and approvals required for the 2025 Master Plan have been granted and all appeal periods thereon having expired with no appeals having been filed.the following shall have occurred:
Issuance of all final permits and approvals required for the 2025 Master Plan and all appeal periods thereon having expired with no appeals having been filed; and
a. Issuance of a building permit for and commencement of construction of any permanent commercial building within the 2025 Master Plan.
iv. That with respect to the 2025 Master Plan, the Commercial Development Period shall commence on the date of recording of the New Open Space Restriction with the Registry and ending at 5:00 p.m. on the twentieth (20th) anniversary of such date. The Commercial Development Period shall be extended by one day for each day that any necessary permit or approval for all or any portion of 2025 Master Plan is the subject of a pending appeal or litigation.
v. If construction of the 2025 Master Plan shall not have commenced and been completed on or before the expiration of the Commercial Development Period, the following provisions shall govern:
a. With respect to any buildings and related improvements within the 2025 Master Plan, construction of which has been completed (“Completed Buildings”) or for which a building or foundation permit (either such permit being referred to herein as a “Building Permit”) has been issued by the Boxborough Building Inspector (collectively, the “Permitted Buildings”) on or before the expiration of the Commercial Development Period, rights under this Special Permit shall be deemed to have fully and irrevocably vested and this Special Permit shall continue in full force and effect with respect thereto; provided that construction of each of such permitted buildings shall be commenced within six (6) months after issuance of the building permit and/or such construction shall be pursued in good faith continuously to completion so far as is reasonably practicable under the circumstances; and
b. With respect to any proposed 2025 Master Plan buildings that are not Completed Buildings or Permitted Buildings at the time of expiration of the Commercial Development Period, this Special Permit shall lapse and be of no further force or effect; and 
c. With respect to any portion of the 2025 Master Plan that is not a Permitted or Completed building at the time of expiration of the Commercial Development Period, the Commercial Development Period may be extended by and at the option of the Planning Board.


Condition #3:

Within 120 days after receiving all final permits and approvals required for the 2025 Master Plan – provided that all applicable appeal periods have without any appeals filed, or that any filed appeals have been fully resolved -  tThe Applicant shall record at the Registry a perpetual restrictive covenant for conservation purposes, enforceable by the Town of Boxborough and in a form reasonably acceptable to the Planning Board or its designee, on Open Space Restriction Areas A, B and D and Lots 16 and 17 as shown on the 2025 Master Plan.  It is acknowledged that any restriction on Lots 16 and 17 shall expressly permit work associated with the implementation of the Grassland Management Plan on such Lots.  
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